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state poll taxes assessed or assessable against them for the three 
years preceding, etc. 

The General Assembly disregarded § 2 of art. 12, of the old Con- 
stitution, and should § 173 of the present Constitution be also dis- 
regarded by the Legislature, would the right of suffrage exist without 
the levy of the State poll tax? 

John T. Harris. 

Nov. 30, 1905. 

Mr. Harris raises a most important question concerning which 
the "Register" would be glad to hear from members of the bar. We 
have not studied the question, but surely if the General Assembly 
can nullify the capitation tax provision of the suffrage clause of the 
constitution, it will come as a matter of great surprise to men who 
drafted that instrument. — Editor. 



Timber— Right of Life Tenant to the Proceeds of the Sale Thereof. 

Editor, Virginia Law Register: 

I wish you would answer in the "Law Register," if in your opinion 
a life tenant is entitled to any interest in the proceeds of timber 
sale or not, where the timber is sold by consent of the remainder- 
men and life-tenant but without any agreement as to any amount to 
be paid life-tenant. 

In McCauley's Exor. v. Dismal Swamp Land Co. et als., 2 Rob. 
507, the widow was given a share of proceeds of shingles because 
the land was not capable of cultivation and not otherwise productive 
of value than by working the timber and making sale of the shingles. 

In Bond v. Godsey, 99 Va. 564, the court held that whether the 
value of timber should be considered as a part of the life tenant's 
estate would depend on the facts of the particular case. 

I am of the opinion that where the land is susceptible of profit, 
i. e., where it can be rented out and cultivated, that a life-tenant has 
no interest in the proceeds of the timber sales. I know neither life- 
tenant nor remaindermen can sell in the lifetime of life-tenant ex- 
cept by consent, but the question I am interested in is, "Does 
life-tenant share in the proceeds of timber sale where it is sold by 
agreement, but nothing is said about any interest of life-tenant?" 
Life-tenant is entitled to estovers, etc. In the case under considera- 
tion the life-tenant signed the deed of sale, without any agreement 
as to any interest he was to receive, but subsequently, claimed an 
interest and had it computed under the annuity table. 

Yours truly, 

Henry E. Lee. 

In a note to Bond v. Godsey, 7 Va. Law Register 268, Mr. Lile in 
commenting upon that decision says: "In America, where increas- 
ing the area of cleared land, so far from being deemed a wrong to 
the heir or remainderman, is often a benefit to him, the law of waste 
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is not the same as in England. We understand the court here to 
mean that if the cutting of the timber is a benefit to the heir or 
remainderman, the latter cannot complain of the life tenant's cutting 
the timber. We take it, therefore, that the court was satisfied, from 
the particular circumstances of the case — circumstances which the 
proofs, as indicated in the opinion, do not develop with clearness — the 
cutting of the timber would not decrease the value of the land. Cer- 
tainly the case is not authority, for the broad proposition that in Vir- 
ginia a life tenant is without impeachment for waste in the cutting of 
timber. We should say that the case is rather authority for the 
propositions that whether, and to what extent, a life tenant may cut 
timber growing on the land, in the absence of a grant, express or im- 
plied, depends upon the circumstances of each case; and if it appears 
from the testimony that the cutting of the timber does not diminish 
the value of the land, then in computing the value of the interest of 
the life tenant in the land, the value of the timber is to be taken into 
account. The court was not called upon to decide, and does not 
decide, to what extent the life tenant might have cut the timber." 

In 2 Minor (4th ed.) 603, the doctrine is laid down that timber trees 
are a parcel of the inheritance and that the particular tenant has only 
the fruit of them, while the ownership remains in the proprietor of 
the inheritance. But this proposition is modified by the principle that 
in those regions of the country where forests are very extensive, and 
where to clear land is worth more than the timber and wood upon it, 
so that cutting wood is instead of being an injury to the inheritance, 
enhances its value, — such cutting is no waste. And the principle is 
further modified by the doctrine that the life tenant is entitled to take 
sufficient estovers (or supplies of wood) unless restrained in the 
lease; but not to sell the timber although the proceeds be applied to 
repairs. The same doctrine is laid down in the 30 Am. & Eng. Ency. 
Law (2nd ed.) 242-243, where it is said that it is not waste to cut 
down wood or timber for the purpose of fitting land for reasonable 
cultivation of pastures, provided the cutting does not damage or 
diminish the inheritance, and is conformable to the rules of good 
husbandry. But it has been held invariably that the cutting of 
timber and selling it simply for gain by a life tenant is waste. 
Id. 244-245 and cases cited. 

From the above citations, it would seem that, if, as is intimated by 
our correspondent, the land can be rented out and cultivated, it would 
certainly be waste for the life tenant to cut timber for sale only. 
If this be correct, it follows of necessity that the life tenant can have 
no interest in the proceeds of the sale of timber to which sale he has 
assented. And the fact that he may cut timber for repairs and for the 
benefit of the inheritance does not in any way change this rule. As said 
before, though, each case will be governed by its own peculiar cir- 
cumstances. 

C. B. G. 
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